[image: image1.png]


[image: image2.png]


[image: image3.jpg]


[image: image4.png]




	
	Offeror - Exceptions 
	STATE OF ARIZONA

	
	
	Agency:     Arizona Dept. of Administration

                   State Procurement Office (ADOA/SPO)

	
	
	Customer:  WSCA participating states; AZ Statewide

                   (state agencies & cooperative partners)

	Description:  WSCA Software Value-Added Reseller 
	



Please indicate as appropriate:
OFFEROR: 
(  
TAKES NO EXCEPTIONS TO THE REQUIREMENTS OF THE SOLICITATION

(
TAKES EXCEPTIONS TO THE STATEMENT OF WORK OF THE SOLICITATION

Please insert language; identify section, clause number (where applicable) and exception(s).

(
TAKES EXCEPTIONS TO THE FOLLOWING TERM(S) AND CONDITION(S) OF THE SOLICITATION

Please insert language; identify section, clause number (where applicable) and exception(s).

Uniform Terms and Conditions

Special Terms and Conditions

WSCA Terms and Conditions

Participating State(s)’ [Identify each] Terms and Conditions

(
TAKES THE FOLLOWING EXCEPTIONS TO OTHER REQUIREMENTS OF THE SOLICITATION:

Please insert language; identify section, clause number (where applicable) and exception(s).

STATEMENT OF WORK EXCEPTIONS

1.3
Goals and Objectives

Response:

HP clarifies that services for tracking licenses (existing), monitoring volume level, training, implementation, and consulting related to the purchase of Software licenses and support, are considered Value-Added Services and priced separately pursuant to the mutually agreed upon per-order, statement of work. HP can track licenses that are purchased with support under this Agreement, or purchased direct through HP under its WSCA/NASPO PC Contract B27164 with an active support agreement in place. Generally, if the purchasing entity has an active support agreement for Software licenses the licenses are tracked by the support organization. Licenses purchased under separate contracts are the responsibility of purchasing entities to track in compliance with the Publisher’s software license requirements for its licensees. 

HP offers a comprehensive portfolio of solutions to help you acquire and manage software. Our portfolio of these Value-Added Services is divided into three service categories: 

· HP Software Licensing Services—One stop shopping

· Software Consulting Services—Proactive software management (Software Asset Management (SAM) solution)

· HP License Management Services (LMS) Solution—Mitigate risk
3.
General Requirements

Response:

Please see our response above in regards to tracking of licenses.
4.3.1
Volume License Agreements (VLA)

Response:

HP agrees to honor existing Participating Entity’s VLA with publishers that agree to extend (or further reduce) the pricing under those VLAs to HP as a reseller and meet HP’s partner business requirements and objectives. Pricing made available through VLA publishers will not be further discounted by HP. Our tracking obligation is clarified in the above response.

4.3.3
Leases

Response:

Leasing, if allowed by a purchasing entity, will be conducted under separate lease agreements between the purchasing entity and the finance institution.

4.5
Excluded Software Publishers

Response:

HP agrees to work with publishers to establish the required business relationships necessary to this support solicitation and the anticipated contract that will follow upon award with the following exceptions:

· HP, at its discretion, would like to respectfully decline working with any publishers that may not meet acceptable standards of business conduct.

· HP, at its discretion, as a publisher would like to respectfully decline working with any tier one publisher that is considered a direct competitor to HP unless there mutual agreement between HP and that publisher to conduct business.

· HP reserves the right to select and determine what software publishers it will do business with. This objection is taken on the basis that not all software publishers meet our business or quality requirements or objectives, and such agreements are subject to separate reseller agreements that meet our separate mutual interests.

Upon award, HP in ‘good faith’ will work to obtain the required resale authorization from publishers listed in this solicitation (where no agreement exists today) or for any publishers added later at the request of the State or any of the authorized purchasing entities.

4.6.1
Media

Response:

Duplication of a Publisher’s software is subject to the Publisher’s license restrictions, which may prevent duplication to alternate media in some cases.

4.6.2
Delivery Period

Response:

If Software is required to be installed and delivered with attach Hardware or Equipment, the delivery period may exceed ten business days predicated by the build and/or delivery period for the respective Hardware or Equipment.

4.6.3
Product Returns

Response:

Returns will be strictly in accordance with the Publisher’s return policy.  Generally, COTS Software is delivered electronically and is not returnable, and re-stocking fees are not applicable.  If the Software Media is defective, it is replaced pursuant to the warranty restrictions made available with the product.
4.8
Product Installation Assistance

Response:

Clarification. Basic assistance to a Participating Entity, if it encounters difficulty downloading or installing the Software, is provided by the support response center provided the Participating Entity purchases and maintains support for the Software license. Installation, customization, training, or configuration services are considered Value-Added Services and priced separately. Publishers may make available to licensees, under support, additional product use information or through user group forums.

6.1.2.3
User Differentiation

Response:

HP will create a web site in order to allow users to develop personal lists and profiles, however, due to HP security policies, we do not store or maintain credit card information on behalf of our customer.
6.2.1
Telephone or Email Quote Support

Response:

Accept with the changes noted below.

6.2.1
Telephone or Email Quote Support. Reseller must accept requests for quotes by telephone, fax, email, or online. Reseller shall accept collect telephone calls and/or provide and maintain a toll-free number for eligible agency use. Reseller shall provide an email address for receipt of requests for price quotes. Reseller must provide written quotes by fax, email or online as requested by the Participating Entity.
6.2.5.
Sales Promotion

Response:

HP takes exception to the requirement to review and obtaining approval of its sales promotions, which is restrictive to general commercial practices. HP will consider including an allowance in the MPA that allows for Participating Entities to receive quotes with the applicable promotion price if the purchase falls within the eligibility requirements of the announced promotion restrictions at the time the order is placed by the Purchasing Entity.

6.3
License Tracking and Management

Reseller shall work with Participating Entity, publishers, previous and subsequent contract software resellers, and hardware computer contractors to ensure the most comprehensive record of licenses is created, maintained, and the information transferable.

Response:

Please see our response to 1.3 above, for clarification.

6.5
Software Installation/Implementation Assistance

Response:

Clarification. Basic assistance to a Participating Entity, if it encounters difficulty downloading or installing the Software, is provided by the support response center provided the Participating Entity purchases and maintains support for the Software license. Installation, customization, training, or configuration services are considered Value-Added Services and priced separately. Publishers may make available to licensees, under support, additional product use information or through user group forums.
6.8
Software Maintenance and Support

Response:

Clarification. Reseller will provide the standard support services available from Publishers, provided the licenses are under an active support agreement.

6.9
Software Updates

Response:

Clarification. Updates and/or Releases will be provided in accordance with the Publisher’s standard support or licensing policy.

6.12.3
Publisher Notifications and Other Industry Information

Response:

HP respectfully takes exceptions to posting notification on State websites. Such information is generally made available for interested parties through the publishers support site, support knowledge base, or user group forums. 
6.13
Transitioning License Tracking Information after Contract Termination

Response:

Clarification. HP would like to request additional details as to the required data fields and format to ensure that license information can be transferred in a usable format.
10
Performance Standards

Response:

HP agrees in ‘good faith’ to establish a mutually and agreed set of Performance Standards at the time of the award with the MPA Procurement Official (example:  Key HP contacts return phone calls or respond to emails within two business days).
TERMS AND CONDITIONS OF THE SOLICITATION
Response:

For the purposes of this proposal, HP offers its position on various contracting issues based on its current understanding of the solicitation. We have included clarifications or modifications to the requirements that form the basis of our proposed offering, and submitted for consideration and inclusion by the State in the resulting contract between us. HP desires the opportunity to include in the resultant contract(s) both Software and Support that HP is an authorized reseller of, plus HP-branded Software and Support available either directly through HP or through HP authorized resellers. HP agrees to negotiate with the State in good faith to arrive at a contract that serves the interests of both parties, and which is acceptable both to the State and HP. HP seeks to establish an MPA with the Lead State of Arizona that reflects the general terms and conditions applicable to all purchasing entities, and recommends that those sections of the RFP that are required by Arizona statute or purchase regulation be separated and reflected in the State of Arizona Participating Addendum to the MPA.  

HP recommends the following documents, as modified by our response, constitute the MPA, in the following order:  Special Terms and Conditions; WSCA Terms and Conditions; HP Software and Support terms; the MPA SOW; the MPA price discounts; and mutually agreed upon Attachments and Exhibits. For purposes of the AZ PA to the MPA, it is anticipated to include the Uniform Terms and Conditions, and those terms represented in the solicitation that are specific to Arizona resident purchases. In general, while a specific exception may be set forth in our response, HP remains receptive to discussion of these elements with the State.  

SPECIAL TERMS AND CONDITIONS EXCEPTIONS

1.
Definitions for ProcureAZ terms:
Response:

HP requests the following modifications.

“Payment Terms” means the period of time that payment is due after date of invoice receipt of an accurate invoice.
“Shipping Terms” means the point where the contract will ship the materials and/or services to FOB Destination, and if accepted upon receipt , the point when responsibility and title risk of loss passes from the contractor to the state. 

3.1.1
Master Price Agreement (MPA) or Master Agreement

Response:

HP requests the following modifications.
3.1.1.
Master Price Agreement (MPA) or Master Agreement  The MPA shall consist of: the solicitation as amended, any requests for clarifications and/or best and final offers, the proposal submitted by the MPA Contractor, their responses to any requests for clarifications and/or their best and final offer. In the event of a conflict in language between the documents referenced above, the provisions and requirements set forth and/or referenced in the solicitation as amended by contractor’s response shall govern. However, the State reserves the right to clarify any contractual relationship in writing, and such written clarification shall govern in case of conflict with the applicable requirements stated in the solicitation as amended or the contractor's proposal. In all other matters not affected by the written clarification, if any, the solicitation shall govern.
3.2.
Participation
Response:

HP suggests the procurement restriction that applies only to purchases by Arizona resident entities be clearly segregated to a sub-section 3.2.1, to afford clarity for Participation in the MPA applicable as it applies to the general population of participating entities. Or. the State of Arizona may consider segregating participation as it applies to Arizona resident entities apart from the MPA and include it in the State of Arizona Participating Addendum. The AZ PA may be solely for the convenience of the State, however if the Special Terms and Conditions are what constitute the MPA then the MPA is not limited solely to Arizona.

3.2.
Participation. Use of a WSCA cooperative contract by state agencies, political subdivisions and other entities (including cooperatives) authorized by an individual state’s statutes to use state contracts are subject to the approval of the respective State Chief Procurement Official. Issues of interpretation and eligibility for participation are solely within the authority of the State Chief Procurement Official. 
3.2.1
In Arizona, this contract shall be for the use of all State of Arizona departments, agencies, commissions and boards. In addition, eligible universities, political subdivisions and nonprofit educational or public health institutions may participate at their discretion. In order to participate in this contract, a university, political subdivision, or nonprofit educational or public health institution shall have entered into a Cooperative Purchasing Agreement with the Department of Administration, State Procurement Office as required by Arizona Revised Statutes § 41-2632. This contract has been awarded with the understanding and agreement that it is for the sole convenience of the State of Arizona. The State reserves the right to obtain like goods or services from another source when necessary. Off-contract purchase authorization(s) may be approved by either the agency (within an agencies delegated authority) or by the State Procurement Office. Approvals shall be at the exclusive discretion of the State and shall be final. Off-contract procurement shall be consistent with the Arizona Procurement Code.
3.7.
Scrutinized Business Operations. Pursuant to A.R.S. § 35-391.06 and § 35-393.06, the Contractor certifies that it does not have a scrutinized business operation in Sudan or Iran. For the purpose of this Section the term “scrutinized business operations” shall have the meanings set forth in A.R.S. § 35-391 or and § 35-393, as applicable.

Response:

HP suggests that clauses specific to Arizona statute or procurement regulations, which do not apply to all non-resident Arizona Participating Addendums, be clearly segregated and identified as applicable to only Arizona purchases, or removed from the Special Terms and Conditions and included in the State of Arizona PA.

3.8.
E-Verify. The Contractor warrants compliance with all Federal immigration laws and regulations relating to employees and warrants its compliance with Section A.R.S. § 23-214, Subsection A. (That subsection reads: “After December 31, 2007, every employer, after hiring an employee, shall verify the employment eligibility of the employee through the e-verify program.). A breach of a warranty regarding compliance with immigration laws and regulations shall be deemed a material breach of the contract and the Contractor may be subject to penalties up to and including termination of the contract. Failure to comply with a State audit process to randomly verify the employment records of contractors and subcontractors shall be deemed a material breach of the contract and the Contractor may be subject to penalties up to and including termination of the contract. The State Agency retains the legal right to inspect the papers of any employee who works on the contract to ensure that the Contractor or subcontractor is complying with the warranty.

Response:

HP suggests that clauses specific to Arizona statute or procurement regulations, which do not apply to all non-resident Arizona Participating Addendums, be clearly segregated and identified as applicable to only Arizona purchases, or removed from the Special Terms and Conditions and included in the State of Arizona PA. On a general basis, for the MPA, HP does comply with all applicable Federal immigration laws and regulations and verifies employment eligibility through the E-Verify program.

3.9.
Pandemic Contractual Performance 

Response:

HP suggests that clauses specific to Arizona statute or procurement regulations, which do not apply to all non-resident Arizona Participating Addendums, be clearly segregated and identified as applicable to only Arizona purchases, or removed from the Special Terms and Conditions and included in the State of Arizona PA. HP requests the redlined modifications illustrated below, consistent with the AZ PA EPS100001-01.

3.9.1.
Contractor represents that it has business continuity of operations policies and procedures in place to address Contractor’s performance in the event of a medical pandemic.  The State shall require a written plan that illustrates how the contractor shall perform up to contractual standards in the event of a pandemic. The State may require a general overview copy of the plan, on an annual basis, by written request to the Contractor. Any disclosure of Contractor’s plan is at Contractor’s discretion and disclosure of the plan or an overview will be subject to Contractor’s imposed restrictions.  The plan may include alternative methods to ensure there are products in the supply chain through Contractor’s resellers, or purchase recommendations.  at anytime prior or post award of a contract. At a minimum, the pandemic performance plan shall include: (i) Key succession and performance planning if there is a sudden significant decrease in contractor's workforce; (ii) Alternative methods to ensure there are products in the supply chain; and (iii) An up to date list of company contacts and organizational chart. 

3.9.2.
In the event of a medical pandemic, as declared by the Governor of Arizona, U.S. Government or the World Health Organization, which makes performance of any term under this contract impossible or impracticable, the State shall have the following rights: (i) after the official declaration of a pandemic, the State may temporarily to temporarily suspend void the contract(s) in whole or specific sections if the Contractor cannot perform to the standards agreed upon in the initial terms. (ii) In such event the State shall not incur any liability for undelivered orders if a pandemic is declared and emergency procurements are authorized by the director as per § 41-2537 of the Arizona Procurement Code; and (iii) once the pandemic is officially declared over and/or the Contractor can demonstrate the ability to perform, the State, at its sole discretion may reinstate the temporarily voided contract(s). 

The State, at any time, may request to see a copy of the written plan from the contractor. The contactor shall produce the written plan within 72 hours of the request.
3.10.
Electronic or Information Technology 

Response:

HP respectfully replaces this section in its entirety with the following statement of 508 compliance.

Contractor-Branded Product(s) to be delivered under this Addendum will, at the time of their shipment, support the accessibility standards of the United States Architectural Transportation Barriers Compliance Board set out in 36 C.F.R. Part 1194, as described in our HP Voluntary Product Accessibility Template (VPAT) for each product listed on www.hp.com/accessibility.The VPAT was developed by the Information Technology Industry Council (ITI) and the Government Services Administration (GSA) as a means for IT companies to provide information describing how products “conform” to Section 508 standards and to assist US Federal Agencies in their market research for products.  HP was the first company to publicly publish VPATs in 2001 to help US Federal Agencies comply with Section 508, and we continue to publish detailed VPATs for HP products.  Contractor Product Accessibility information is available at <http://www.hp.com/hpinfo/abouthp/accessibility/check_product .html>, and searchable by product description or part number at <http://vausnzpro.austin.hp.com/508Accessibility/.

3.11.
Warranties
Response:

HP respectfully replaces this section in its entirety with the following statement of warranty. HP intends to incorporate and prioritize its standard Software License and Support terms (included as Exceptions-HP Attachment 1and Exceptions-HP-Attachment 2) into the resulting MPA and PAs. 
3.11. Warranty Statements. HP limited warranty statements for Software and Support are contained in their respective sections of these Terms. HP Branded Software will materially conform to its Specifications. If a warranty period is not specified for HP Branded Software, the warranty period will be ninety (90) days from the delivery date. A different limited warranty statement may apply and be quoted if the Product is purchased as part of a system.
a. Transfer. Warranties are transferable to another party for the remainder of the warranty period subject to HP license transfer policies and any assignment restrictions.

b. Delivery Date. Warranties begin on the date of delivery.

c. Exclusions. HP is not obligated to provide warranty services or Support for any claims resulting from:

1. improper site preparation, or site or environmental conditions that do not conform to HP’s site specifications;

2. Customer’s non-compliance with Specifications or Transaction Documents;

3. improper or inadequate maintenance or calibration;

4. Customer or third-party media, software, interfacing, supplies, or other products;

5. modifications not performed or authorized by HP;

6. virus, infection, worm or similar malicious code not introduced by HP; or abuse, negligence, accident, loss or damage in transit, fire or water damage, electrical disturbances, transportation by Customer, or other causes beyond HP’s control.
3.11.1. 
HP, as an authorized reseller, provides third-party products, software, and services that are not HP Branded `AS IS` without warranties of any kind, although the original manufacturers or third party suppliers of such products, software and services may provide their own warranties. To the extent such warranty is available, HP will use commercially reasonable efforts to obtain and provide Customer with the benefit of the warranty commitment of the third party manufacturers or suppliers.

Disclaimer. THE WARRANTIES AND ANY ASSOCIATED REMEDIES EXPRESSED OR REFERENCED IN THESE TERMS ARE EXCLUSIVE. NO OTHER WARRANTY, WRITTEN OR ORAL, IS EXPRESSED OR IMPLIED BY HP OR MAY BE INFERRED FROM A COURSE OF DEALING OR USAGE OF TRADE TO THE EXTENT ALLOWED BY LOCAL LAW HP DISCLAIMS ALL IMPLIED WARRANTIES OR CONDITIONS INCLUDING ANY IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, TITLE AND NON-INFRINGEMENT.

4.6
Key Personnel

Response:

HP respectfully requests that the assignment of Key Personnel shall not be restricted to obtaining prior approval from the MPA Contract Administrator. If Key Personnel changes occur, HP will notify the MPA Contract Administrator of such changes. We request this allowance to give us the ability and flexibility to staff Key Personnel with appropriate and available personnel, and to allow us to meet our obligations under the contract in a timely and uninterrupted manner.

5.1
Usage Reports

Response:

HP agrees to provide quarterly utilization reports, in a similar format to that provided by HP under its WSCA/NASPO MPA B27164, with the appropriate and applicable fields related to the products and support services offered under this MPA. Preferably, if a State requires a utilization report it will be in the same format as that supplied to WSCA for the MPA and at similar intervals. The form, substance, and intervals of reports are subject to the prior mutual agreement of the parties.
4.5.
Travel

Response:

HP suggests that the stricken text in the clause below removes the conditions that are specific to Arizona statute or procurement regulations. For the purpose of the MPA Special Terms and Conditions the requested edit clearly segregates those conditions applicable to purchases in the State of Arizona PA that can be specified in the State of Arizona PA.

4.5.
Travel. When requested, in writing, from the Participating Entity to perform work that requires overnight accommodations, the Participating Entity will reimburse the contractor in accordance with the current rates specified in the Rules and Regulations applicable to that Entity or as otherwise defined in their PA. The Contractor shall itemize all per diem and lodging charges. The Rules and Regulations that apply to contractors for the State of Arizona are those which are applicable to State employee travel. These State rates may be located at www.gao.state.az.us.
INDEMNIFICATION:

Response:

HP respectfully requests the below modifications to the general indemnification, and the addition of the limitation of liability.

The Contractor shall defend or settle, indemnify and hold harmless WSCA, the Lead State, and Participating Entities along with their officers, agencies, and employees (respectively, the “Indemnitee”) as well as any person or entity for which they may be liable from and against third party claims, damages or causes of action including reasonable attorneys’ fees and related costs for any death, bodily injury, or damage to real or tangible property arising from negligent or willful act(s), error(s), or omission(s) of the Contractor, its employees or subcontractors or volunteers, at any tier, relating to the Contractor’s performance under the Master Agreement. This section is not subject to any limitations of liability in this Master Agreement or in any other document executed in conjunction with this Master Agreement.  This general indemnification only applies if Contractor is granted sole control of the defense or settlement; the Indemnitee promptly notifies Contractor of the claim; and, if requested by Contractor, cooperates with Contractor in the defense of the claim.  This indemnification does not include liabilities caused by the State’s or Purchasing Entity’s negligence, or intentional wrong doing.  

ADD:  LIMITATION OF LIABILITY

Limitation of Liability. Except for damages for bodily injury (including death)  Contractor's total aggregate liability is limited to the amount paid by the State or Purchasing Entity for:

a.
the Product; or

d. Support during the period of a material breach up to a maximum of twelve (12) months; that in each case is the subject of the claim.

e. Direct damages to tangible or real property up to the U.S. $1,000,000.

Disclaimer. EXCEPT FOR CLAIMS BY A PARTY FOR INFRINGEMENT OF THEIR INTELLECTUAL PROPERTY RIGHTS AGAINST THE OTHER PARTY, IN NO EVENT WILL EITHER PARTY BE LIABLE FOR ANY INCIDENTAL, INDIRECT, SPECIAL, OR CONSEQUENTIAL COSTS OR DAMAGES OF ANY KIND OR FOR ANY DOWNTIME COSTS; LOST BUSINESS, REVENUES, OR PROFITS; FAILURE TO REALIZE EXPECTED SAVINGS; LOSS OR UNAVAILABILITY OF OR DAMAGE TO DATA; OR SOFTWARE RESTORATION WHETHER OR NOT THAT PARTY WAS AWARE OR SHOULD HAVE BEEN AWARE OF THE POSSIBILITY OF SUCH COSTS, EXPENSES, OR DAMAGES.

Legal Theory. TO THE EXTENT ALLOWED BY LOCAL LAW, THESE LIMITATIONS WILL APPLY REGARDLESS OF THE BASIS OF LIABILITY, INCLUDING NEGLIGENCE, MISREPRESENTATION, BREACH OF ANY KIND, OR ANY OTHER CLAIMS IN CONTRACT, TORT OR OTHERWISE.

INSURANCE REQUIREMENTS:

Response:

HP respectfully requests the below modifications to the Insurance Requirements.

Vendor shall procure and maintain, until all of their obligations, including any warranty periods under this Contract, are satisfied, insurance against claims for injury to persons or damage to property which may arise from or in connection with the purchase and or use of the commodity. 

The insurance requirements herein are the minimum requirements for this Contract and in no way limit the indemnity covenants contained in this Contract. The State of Arizona in no way warrants that the minimum limits contained herein are sufficient to protect the Vendor from liabilities that might arise out of the purchase and use of the commodities sold under this Contract by the Vendor, his agents, representatives, employees or subcontractors and Vendor maintain is free to purchase such additional insurance as may be determined necessary. 

A.
MINIMUM SCOPE AND LIMITS OF INSURANCE: Contractor shall provide coverage at least as broad and with limits of liability not less than those stated below. 

1.
Commercial General Liability – Occurrence Form 
Policy shall include bodily injury, property damage, personal injury and broad form contractual liability. 

•
General Aggregate 




$2,000,000 

•
Products – Completed Operations Aggregate


$1,000,000 

•
Personal and Advertising Injury



$1,000,000 

•
Fire Legal Liability Damage to Rented Premises 

$     50,000 

•
Blanket Contractual Liability – Written and Oral 

$1,000,000 
•
Each Occurrence 





$1,000,000 

2.
Business Automobile Liability 
Bodily Injury and Property Damage for any owned, hired, and/or non-owned vehicles used in the performance of this Contract. 

Combined Single Limit (CSL) 




$1,000,000 

a.
The policy shall be endorsed to include the following as additional insured language: “The [Participating State, e.g., the State of Arizona], its departments, agencies, boards, commissions, universities and its officers, officials, agents, and employees shall be named as additional insureds with respect to liability arising out of the activities performed by or on behalf of the Contractor, involving automobiles owned, leased, hired or borrowed by the Contractor." 

b.
Policy shall contain a blanket waiver of subrogation against the [Participating State, e.g., State of Arizona], its departments, agencies, boards, commissions, universities and its officers, officials, agents, and employees for losses arising from work performed by or on behalf of the Contractor. 

3.
Worker's Compensation and Employers' Liability 
Workers' Compensation 





   Statutory

Employers' Liability 

Each Accident 






$   500,000

Disease – Each Employee





$   500,000

Disease – Policy Limit 





$1,000,000

a.
Policy shall contain a blanket waiver of subrogation against the [Participating State, e.g., State of Arizona], its departments, agencies, boards, commissions, universities and its officers, officials, agents, and employees for losses arising from work performed by or on behalf of the Contractor. 

b.
For the State of Arizona, this requirement shall not apply to: Separately, EACH contractor or subcontractor exempt under A.R.S. 23-901, AND when such contractor or subcontractor executes the appropriate waiver (Sole Proprietor/Independent Contractor) form. 

B.
ADDITIONAL INSURANCE REQUIREMENTS: The policies are to contain, or be endorsed to contain, the following provisions: 

1.
Blanket Additional Insured Endorsements under the General Liability and Auto Liability to include The [Participating State., e.g., State of Arizona], its departments, agencies, boards, commissions, universities and its officers, officials, agents, and employees wherever additional insured status is required. Such additional insured shall be covered to the full limits of liability purchased by the Contractor, even if those limits of liability are in excess of those required by this Contract. 

2.
The Contractor's insurance coverage shall be primary insurance with respect to all other available sources. 

3.
Coverage provided by the Contractor shall not be limited to the liability assumed under the indemnification provisions of this Contract. 

C.
NOTICE OF CANCELLATION: With the exception of (10) day notice of cancellation for non-payment of premium, any changes material to compliance with this contract in the insurance policies above shall require (30) days written notice to the Lead State (the State of Arizona) and the Participating State. Such notice shall be sent directly to the Procurement Officer for this Master Agreement and to the Procurement Officer of the Participating Addendum and shall be sent by certified mail, return receipt requested. 

D. 
ACCEPTABILITY OF INSURERS: With the exception of any wholly owned captive, Insurance is to be placed with duly licensed or approved non-admitted insurers in the State of Arizona with an “A.M. Best” rating of not less that A- VII. The State of Arizona in no way warrants that the above-required minimum insurer rating is sufficient to protect the Vendor from potential insurer insolvency. 

E.
VERIFICATION OF COVERAGE: Contractor shall furnish the State of Arizona with certificates of insurance (ACORD form or equivalent approved by the Participating State) as required by this Contract. The certificates of for each insurance policy are to be signed by an insurance representative a person authorized by that insurer to bind coverage on its behalf. 

All certificates and endorsements are to be received by the Participating State before work commences. Each insurance policy required by this Contract must be in effect at or prior to commencement of work under this Contract and remain in effect for the duration of the project. Failure to maintain the insurance policies as required by this Contract, or to provide evidence of renewal, is a material breach of contract. 

All certificates required by this Contract shall be sent directly to the Procurement Officer of the Lead State and to the Procurement Officer of the Participating State. Both the Master Agreement number and the Participating Addendum number and contract description are to be noted on the certificate of insurance. The State of Arizona reserves the right to require complete, certified copies of all insurance policies required by this Contract at any time. DO NOT SEND CERTIFICATES OF INSURANCE TO THE STATE OF ARIZONA'S RISK MANAGEMENT DIVISION. 
F.
APPROVAL: Any modification or variation from the insurance requirements in this Contract must have prior approval from the State of Arizona Department of Administration, Risk Management Division, whose decision shall be final. Such action will not require a formal contract amendment, but may be made by administrative action. 

G.
EXCEPTIONS: In the event the Contractor or sub-contractor(s) is/are a public entity, then the Insurance Requirements shall not apply. Such public entity shall provide a Certificate of Self-Insurance. If the contractor or sub-contractor(s) is/are a State of Arizona agency, board, commission, or university then none of the above shall apply.

HP Additional Provisions

HP Software License and Support Terms are incorporated into the Agreement, and the HP Software License Terms constitute the End User License Agreement.

Definitions:

“HP Branded”, or “Contractor Branded” means Products and Support bearing a trademark or service mark of Hewlett-Packard Company or any Hewlett-Packard Company Affiliate.

“Software” means machine-readable instructions and data (and copies thereof), and related updates and upgrades, licensed materials, user documentation, user manuals, and operating procedures.

Software License Information (“SLI”) is license information that is specific to a Software Product. SLI may be found in a file in the Software Product’s directory or as information that accompanies the Software Product or in HP quotations.

“Specification” means technical information about publisher’s Products published in the respective HP or third party Publisher’s Product manuals, user documentation, and technical data sheets in effect on the date Contractor delivers Products to Purchasing Entity.

“Statement of Work” means an executed document so titled, that describes the Custom Support to be performed by HP under the HP Support Terms.

“Support” means Software maintenance, training, installation and configuration, and other standard support services provided by HP and includes “Custom Support” which is any agreed non-standard Support a described in a Statement of Work.

“Transaction Document(s)” means an accepted Customer purchase order (excluding pre-printed terms) and in relation to that order valid HP quotations, HP published technical data sheets or service descriptions, HP limited warranty statements delivered with or otherwise made available to Customer with Products, and mutually executed Statements of Work, all as provided by HP, or other mutually executed documents.

“Version” means a release of Software that contains new features, enhancements, and/or maintenance updates, or for certain Software, a collection of revisions packaged into a single entity and, as such, made available by HP to its customers (also called a “Release”).

Price Validity.  Product or Support prices for an order remain valid for ninety (90) days from original order date unless otherwise quoted by HP.

Orders.  Orders must specify a “ship to” address and have a delivery date within ninety (90) days from the order date unless otherwise quoted by HP.

Cancellation.  Customer may cancel an order for Products (but not Custom Products) at no charge up to five (5) business days prior to the scheduled shipment date.

Extended Delivery Dates.  Changes to orders that extend delivery dates beyond ninety (90) days from the order date shall be considered new orders at the prices in effect when HP receives the changed order.

Delivery Requirements.  If HP is unable to meet Customer’s Product delivery requirements, Customer may cancel that order, and such cancellation is Customer’s sole remedy.

Customer Default.  HP may discontinue performance if Customer fails to pay any sum due, or if after ten (10) days written notice Customer has not cured any failure to perform under these Terms.

Restricted Use.  Products, Support, and materials are not specifically designed, manufactured, or intended for use as parts, components, or assemblies for the planning, construction, maintenance, or direct operation of a nuclear facility. Customer is solely liable if Products, Support, or materials purchased by Customer are used for these applications.

Internal Use.  Products and Support acquired by Customer under these Terms are solely for Customer’s own internal use and not for resale or sub-licensing.

Export and Import.  Customer who exports, re-exports, imports, or otherwise transfers Products, technology, or technical data purchased hereunder, assumes responsibility for complying with applicable laws and regulations and for obtaining required export and import authorizations.  HP may suspend performance under this Contract: (1) if Customer is in violation of any applicable laws or regulations, and (2) to the extent necessary to assure compliance under the U.S. or other applicable export or similar regulations.

Bankruptcy. If either party becomes insolvent, is unable to pay its debts when due, files for bankruptcy, is subject to involuntary bankruptcy, has a receiver appointed, or has its assets assigned, the other party may cancel any unfulfilled obligations.

Survival.  Any provision of these Terms which by their nature extend beyond the termination or expiration of any sale or license of Products or Support will remain in effect until fulfilled and will apply to both parties’ respective successors and permitted assigns.

Notices.  All notices that are required under these Terms will be in writing and will be considered effective upon receipt.

WSCA TERMS AND CONDITIONS EXCEPTIONS

1.
Agreement Order of Precedence

Response:

HP recommends the following documents, as modified by our response, constitute the MPA, in the following order:  Special Terms and Conditions; WSCA Terms and Conditions; HP Software and Support terms; the MPA SOW; the MPA price discounts; and mutually agreed upon Attachments and Exhibits.   For purposes of a State PA to the MPA, it is anticipated to include the Special Terms and Conditions, WSCA Terms and Conditions, HP Software and Support terms, and the mutually agreed upon State specific terms that do not alter the scope of the MPA.  In general, while a specific exception may be set forth in our response, HP remains receptive to discussion of these elements with the State. 

2.
Amendments

Response:

HP requests that Amendments be subject to the prior written approval of the WSCA Contract Administrator (deemed to be the Lead State of Arizona Contract Administrator) and the Contractor. 

3.
Assignments and Subcontracts

Response:

HP agrees with restricting subcontracting, by either party, being subject to the prior written approval of the respective parties under the respective PA. HP seeks to further carve out the permissible use of Contractor OEM authorized service providers without obtaining prior written approval and will provide that Contractor will remain solely responsible for performance of the Agreement/Order in such instances. And, for purposes of purchases of HP Enterprise Software (if allowed), HP requests that this section shall not be construed as prohibiting the Contractor’s right to assign receipt of orders, order fulfillment, and payment to Contractor OEM authorized resellers identified and permissible under respective Participating Addendums.
4.
Cancellation  

Response:

HP respectfully rejects immediate cancellation due to Contract default and requests that such termination first be subject to a thirty day allowance for Contractor to cure or provide an acceptable plan to cure after receipt of notice of material breach of Contractor’s obligations under the contract.

5.
Confidentiality 

Response:

HP respectfully requests that the obligation of Confidentiality also extend to protect HP’s Confidential Information by the recipient, where permissible by law.

7
Defaults and Remedies

Response:

HP respectfully modifies 7.a.iii, to read “Any misrepresentation or warranty by Contractor in this Master Agreement that proves to be materially misleading.  In addition we requests that 7.b. be revised to afford the Contractor 30 days to cure or provide an acceptable plan to cure after receipt of notice of a material breach of the contract by Contractor.  HP takes exception to the inclusion of liquidated damages. Remedies, subsection c.vi, is revised to read “Withhold disputed payment until the default is remedied.

8.
Delivery

Response:

HP respectfully replaces this clause with the following.

All deliveries shall be FOB destination, prepaid and allowed, with all standard transportation and handling charges included in the price of the Product and paid by Contractor.  Special packing or shipping arrangements will be charged separately to the Purchasing Entity.  HP may elect in its sole discretion to deliver Software, Deliverables, Specifications, or Product documentation by enabling electronic transmission to, or electronic access or download by Purchasing Entity in the country where HP accepted the order. Responsibility and liability for loss or damage shall remain with the Contractor until delivery to the identified ship to address when responsibility and liability for loss shall pass to the Purchasing Entity except as to latent defects, fraud, and Contractor’s warranty obligations.

9.
Force Majeure

Response:

HP respectfully replaces this clause with the following:

Neither party hereto shall be considered in default in the performance of its obligations hereunder to the extent that performance of any such obligations is prevented or delayed by acts of God, war, riot or other causes beyond the reasonable control of the party unless the act or occurrence could have been reasonably foreseen and reasonable action could have been taken to prevent the delay or failure to perform.  A party defaulting under this provision must provide the other party prompt written notice of the default and take all necessary steps to bring about performance as soon as practicable.

11.
General Indemnification

Response:

HP respectfully replaces this clause with HP’s response to the Special Terms and Conditions Indemnification, including the addition of the Limitation of Liability required by HP.

12.
Indemnification – Intellectual Property

Response:

HP respectfully replaces this clause with the following:

12.
Intellectual Property Indemnification.

A.
The Contractor shall defend, at its own expense, the State of Arizona, Participating and Purchasing Entities and their agencies against any claim that any HP-Branded Product or Service provided under this Agreement infringes any patent, copyright or trademark in the United States or Puerto Rico, and shall pay all costs, damages and attorneys’ fees that a court finally awards as a result of any such claim.  In addition, if any third party obtains a judgment against a Purchasing Entity based upon the Contractor’s trade secret infringement relating to any Product or Service provided under this Agreement, the Contractor agrees to reimburse the Lead State or Purchasing Entity for all costs, attorneys’ fees and the amount of the judgment.  To qualify for such defense and/or payment, the Lead State or Participating or Purchasing Entity shall:

1.
Give the Contractor prompt written notice of any claim;

2. 
Allow the Contractor to control the defense or settlement of the claim; and

3.
Cooperate with the Contractor in a reasonable way to facilitate the defense or settlement of the claim.

B.
If any Products or Service becomes, or in the Contractor’s opinion is likely to become the subject of a claim of infringement, the Contractor shall at its option and expense:

1. 
Provide a Purchasing Entity the right to continue using the Products or Services;

2. 
Replace or modify the Products or Services so that it becomes non-infringing; or 

3.
Accept the return of the Products or Service and refund an amount equal to the depreciated value of the returned Products or Service, less the unpaid portion of the purchase price and any other amounts, which are due to the Contractor.  The Contractor’s obligation will be void as to any Products or Services modified by the Purchasing Entity to the extent such modification is the cause of the claim.

C.
The Contractor has no obligation for any claim of infringement arising from:

1.
The Contractor’s compliance with the Purchasing Entity’s or by a third party on the Purchasing Entity’s behalf designs, specifications, or instructions;

2.
The Contractor’s use of technical information or technology provided by the Purchasing Entity;

3.
Product modifications by the Purchasing Entity or a third party;

4.
Product use prohibited by Specifications or related application notes; or

5.
Product use with Products that are not the Contractor branded.

15.
Insurance
Response:

HP respectfully replaces this clause with HP’s response to the Special Terms and Conditions Insurance section above.

17.
License of Pre-Existing IP 

Response:

HP respectfully replaces this clause in its entirety with the following:

17.
No rights in copyright, patents, trademarks, trade secrets, or other intellectual property are granted by either party to the other except as expressly provided under these Terms. Customer will not register or use any mark or internet domain name that contains HP's trademarks (e.g., “HP”, “hp”, or “Hewlett-Packard”).

18.
No Waivers of Sovereign Immunity

Response:

HP respectfully replaces this clause in its entirety with the following:

18.
The State does not waive its sovereign immunity by entering into this Contract and fully retains all immunities and defenses provided by law with regard to any action based on this Contract.

22.
Payment

Response:

HP respectfully replaces this clause in its entirety with the following:

22.
Payment of Invoice

1.
Payments shall be submitted to the Contractor at the address shown on the invoice.  Unless otherwise specified in the Purchasing Entities respective Participating Addendum, payments are due net 30 days from the date of invoice, without offset. Invoices shall be submitted to the Purchasing Entity at the address shown on the respective Purchase Order. If a Purchasing Entity is not exempt from sales, gross receipts, or local option taxes for the transaction, the Contractor shall be reimbursed by the Purchasing Entity to the extent of any tax liability.

2.
Payments may be made via a Purchasing Entity’s “Purchasing Card”.

3.
In the event an order is shipped incomplete (partial), the Purchasing Entity shall pay for each shipment as invoiced by the Contractor unless the Purchasing Entity has clearly specified “No Partial Shipments” on each Purchase Order.
24.
Records and Audit 

Response:

HP respectfully replaces this entire section with the following:

24.
Unless otherwise stated in the Participating Addendum, Contractor will retain records related to shipments and invoices for Products and Services for a period of three (3) years after the completion of the Contract, and the State may appoint a nationally recognized third-party auditor to conduct, at its cost, audits of orders from the State to HP for products and services, including invoices and State payment records associated with such orders. Such audits may be conducted only in accordance with the following:

•
Audits will occur no more than once each calendar year and the scope of the audit will be limited to State orders to HP over the preceding twelve (12) month period; 

•
The State will provide HP with thirty (30) days prior written notice of each audit; 

•
The parties will work together in good faith to establish an audit process that does not interfere with HP’s ability to perform its obligations under this Agreement or any other agreement, or compromise any reasonable security processes or procedures; 

•
Prior to conducting the audit, the auditor will sign a confidentiality agreement that is no less protective to HP than the confidentiality terms set forth in this Agreement; 

•
HP will provide the auditor with information reasonably required to effect the audit, provided however that HP reserves the right to impose limitations or require additional assurances from the State and its auditor as may be necessary to protect the Confidential Information of HP that may be accessed by State’s auditor as a part of the audit; 

•
The auditor reports prepared in connection with the audits will be deemed confidential information of HP; and

•
In no event will HP be required to provide the State or its auditor with access to HP’s internal cost and resource utilization data, or data related to employees or other customer of HP.

26.
Standards of Performance and Acceptance  

Response:

HP respectfully modifies the Standard of Performance and Acceptance with the scope of this MPA limited to COTS Software and Support. The Software comes with standard Publisher warranty obligations and remedies in the event the Product does not meet its Specifications (ref: response to Special Terms and Conditions sub-section 3.11).

26.
STANDARD OF PERFORMANCE AND ACCEPTANCE.  The Standard of Performance applies to all Product(s) purchased under this Master Agreement, including any additional, replacement, or substitute Product(s) and any Product(s) which are modified by or with the written approval of Contractor after Acceptance by the Participating Entity.  The Acceptance and commencement of warranty of Product and Services is upon period shall be thirty (30) calendar days after delivery to the ship to location, or other time period as may be mutually agreed to and included in the Purchase Order Statement of Work. Upon receiving notification of rejection, the Contractor will have fifteen (15) calendar days to cure the Standard of Performance issue(s). If after the cure period, the Product still has not met the Standard of Performance Participating Entity may, at its option: (1) declare Contractor to be in breach and terminate the Order; (2) demand replacement Product from Contractor at no additional cost to Participating Entity; or, (3) continue the cure period for an additional time period agreed upon by the Participating Entity and the Contractor. Contractor shall pay all costs related to the preparation and shipping of Product returned pursuant to the section. No Product shall be accepted and no charges shall be paid until the Standard of Performance is met.  The warranty period will begin upon Acceptance.
27.
System Failure or Damage
Response:

HP respectfully requests the elimination of this clause in the MPA. HP will honor its warranty obligations, as specified in the negotiated and agreed upon MPA. A different limited warranty statement may apply and be quoted if the Product is purchased as part of a system on a per Order Statement of Work basis.

28.
Title of Product

Response:

HP respectfully requests the replacement of this clause in its entirety with the following. 
Title to Software are retained by the Publisher and do not transfer. The Product contemplated under this MPA is limited to COTS Software Licenses in accordance with the Publisher’s standard license terms.

29.
Waiver of Breach

Response:

HP respectfully requests that this provision be revised to add and include (make mutual) Contractor rights in waiver equivalent to the intent afforded the Lead State or Participating Entity.

30.
Warranty

Response:

HP replaces this clause in its entirety and refers the State to HP’s warranty described in our response to Special Terms and Conditions sub-section 3.11, above.

31.
Assignment of Antitrust Rights
Response:

HP respectfully request the modifications represented below to this clause:

31.
ASSIGNMENT OF ANTITRUST RIGHTS  Contractor irrevocably assigns to a Participating Entity any claim for relief or cause of action which the Contractor now has or which may accrue to the Contractor during the term of this contract in the future by reason of any violation of state or federal antitrust laws (15 U.S.C. § 1-15 or a Participating Entity’s state antitrust provisions), as now in effect and as may be amended from time to time, in connection with any Products goods or services provided to the Contractor for the purpose of carrying out the Contractor's obligations under this Master Agreement or Participating Addendum, including, at a Participating Entity's option, the right to control any such litigation on such claim for relief or cause of action, to the extent the assignment is necessary for the Purchasing Entity to overcome the Federal or State’s bar on indirect purchaser actions under Federal or State anti-trust laws..

Contractor shall require any subcontractors hired to perform any of Contractor's obligations, under this Master Agreement or Participating Addendum, to irrevocably assign to a Participating Entity, as third party beneficiary, any right, title or interest that has accrued or which may accrue in the future by reason of any violation of state or federal antitrust laws (15 U.S.C. § 1-15 or a Participating Entity’s state antitrust provisions), as now in effect and as may be amended from time to time, in connection with any goods or services provided to the subcontractor for the purpose of carrying out the subcontractor's obligations to the Contractor in pursuance of this Master Agreement or Participating Addendum, including, at a Participating Entity's option, the right to control any such litigation on such claim for relief or cause of action.

Definitions, Acceptance:

Response:

HP respectfully requests removal of the Acceptance definition. Acceptance is defined above in our response to the Standard of Performance and Acceptance, and based on the scope of this MPA limited to COTS Software and Support. The Software comes with standard Publisher warranty obligations and remedies in the event the Product does not meet its Specifications (ref: response to Special Terms and Conditions sub-section 3.11).

HP Additional Provisions
HP Software License and Support Terms are incorporated into the Agreement, and constitute the End User License Agreement.

The Additional Provisions included in our response to the Special Terms and Conditions shall also apply and be included in the WSCA Terms and Conditions, in the event the Special Terms and Conditions are excluded from the awarded MPA and PAs.

UNIFORM TERMS AND CONDITIONS EXCEPTIONS:

HP recommends the following documents, as modified by our response, constitute the MPA, in the following order:  Special Terms and Conditions; WSCA Terms and Conditions; HP Software and Support terms; the MPA SOW; the MPA price discounts; and mutually agreed upon Attachments and Exhibits. For purposes of the AZ PA to the MPA, it is anticipated to include the Uniform Terms and Conditions (UTC), and those terms represented in the solicitation that are specific to Arizona resident purchases. We have attempted to identify those items in the UTC that are covered by our responses to the Special Terms and Conditions & the WSCA Terms and Conditions (MPA), and carve out the terms in the UTC that appear specific to Arizona statute or regulation.  In general, while a specific exception may be set forth in our response, HP remains receptive to discussion of these elements with the State.  

1.
Definition of Terms
Response:

 “Contract”—HP reserves commenting on what constitutes the entire contract until a better understanding of the contract documents are defined during contract negotiations. It is expected that later dated documents shall control for purposes of interpretation of conflicting terms.

“Contract Amendment” is clarified to represent the following underline modification:

“Contract Amendment” means a written document signed by the Procurement Officer and Contractor that is issued for the purpose of making changes to the Contract.

“Exhibit”—HP reserves commenting on what constitutes Contract Exhibits until a better understanding of the contract documents are defined and agreed upon during contract negotiations.  It is expected that later dated documents shall control for purposes of interpretation of conflicting terms.

“Materials”—HP respectfully requests removal of this definition in its entirety deemed not applicable to the delivery of COTS Software License and Support.
2.1.
Arizona Law

2.2.
Implied Contract Terms

Response:

HP agrees to comply with the requirements as it relates to the State of Arizona as Lead Contract Administration of the MPA and the State of Arizona PA.  

2.3.
Contract Order of Precedence

Response:

HP reserves commenting on what constitutes the Order of Precedence until a better understanding of the contract documents are defined and agreed upon during contract negotiations. It is expected that later dated documents shall control for purposes of interpretation of conflicting terms.

3.1.
Records

Response:

HP agrees to comply with the requirement of A.R.S. §35-214 and §35-215 as it relates to the State’s as Lead Contract Administration of the MPA and the State of Arizona PA. HP respectfully refers the State to HP’s record and audit commitment represented in our response to the WSCA Terms and Conditions sub-section 24, above, for consideration.
3.3.
Audit

Response:

HP agrees to comply with the requirements of ARS §35-214 as it relates to the State’s as Lead Contract Administration of the MPA and the State of Arizona PA. HP respectfully refers the State to HP’s record and audit commitment represented in our response to the WSCA Terms and Conditions sub-section 24, above, for consideration.

3.4.
Facilities Inspection and Materials Testing

Response:

HP respectfully requests removal of this definition in its entirety deemed not applicable to the delivery of COTS Software License and Support.

3.6
Advertising, Publishing and Promotion of Contract

Response:

HP seeks to remove or modify this clause to allow for Contractor’s ability to advertise, publish and promote the MPA and PAs to potential public sector purchasing entities.

3.7.
Property of the State; and, 3.8.  Ownership of Intellectual Property

Response:

HP respectfully requests the removal of this clause in its entirety, and replacement with our response to WSCA Terms and Conditions subjection 17.

3.9
Federal Immigration and Nationality Act

Response:

HP respectfully requests the modifications represented below, affirming HP’s compliance with federal and state immigration laws.  HP reserves the right to review any additional imposed local regulations on a case-by-case basis.

3.9
Federal Immigration and Nationality Act. The contractor shall comply with all applicable federal, and state and local immigration laws and regulations relating to the immigration status of their employees during the term of the contract. Further, the contractor shall flow down this requirement to all subcontractors utilized during the term of the contract. The State shall retain the right to perform random audits of contractor and subcontractor records or to inspect papers of any employee thereof to ensure compliance. Should the State determine that the contractor and/or any subcontractors be found noncompliant, the State may pursue all remedies allowed by law, including, but not limited to; suspension of work, termination of the contract for default and suspension and/or debarment of the contractor.

3.10
E-Verify Requirements

Response:

HP respectfully defers to HP’s E-Verify compliance stated in our response to Special Terms and Conditions sub-section 3.8. 

3.11
Scrutinized Businesses

Response:

HP respectfully defers to HP’s Scrutinized Business compliance stated in our response to Special Terms and Conditions sub-section 3.7. 
3.12
Offshore Performance of Work Prohibited

Response:

HP does not anticipate providing services that require access to PII to fulfill its obligations under the contract. HP suggests that clauses specific to Arizona statute or procurement regulations, which do not apply to all non-resident Arizona Participating Addendums, be clearly segregated and identified as applicable to only Arizona purchases, or only included in the State of Arizona PA. HP states its compliance with sub-section 3.12 inclusive of the redlined modifications below.
3.12
Offshore Performance of Work Prohibited.  Any services that are described in the specifications or scope of work that directly serve the State of Arizona or its clients and involve access to secure or sensitive data or personal client data (“PII”) shall be performed within the defined territories of the United States. Unless specifically stated otherwise in the specifications, this paragraph does not apply to indirect or 'overhead' services, redundant back-up services, support services, or services that are incidental to the performance of the contract. This provision applies to work performed by subcontractors at all tiers. Offerors shall declare all anticipated offshore services in the proposal.  In no event will the State or its clients grant access to Contractor to any secure or sensitive data or personal client data unless such access is declared and mutually agreed upon in the respective Order statement of work. 

4.1
Payments 

Response:

HP agrees to comply with the requirements of ARS titles 35 and 41 as it relates to the Purchasing Entities procuring products pursuant to the State of Arizona PA. HP respectfully refers the State to response to Payment of Invoice, WSCA Terms and Conditions sub-section 22, above, for consideration in the MPA, and acknowledges individual State PAs may alter this term to align with the respective State’s statutory payment requirements.

4.2.
Delivery

Response:

HP defers and replaces with its response to the WSCA Terms and Conditions sub-section 8 above.

4.3.1
Payment of Taxes

Response:

HP requests the modification below.

The Contractor shall be responsible for paying all applicable taxes arising under this Contract that are normally attributable to the Contractor.  

HP defers to the HP response to the WSCA Terms and Conditions sub-section 22, above.

4.5.
Availability for Funds for the current State fiscal year

Response:

Given this is a master contract, we believe the word “Contract” should be changed to “Purchase Order” given funding is typically appropriated on a per-order basis.

6.1.
Risk of Loss

Response:

HP respectfully defers and replaces with its response to Special Terms and Conditions, Definition: “Shipping Terms”; and, WSCA Terms and Conditions sub-section 26.
6.2.
Indemnification

Response:

HP respectfully defers and replaces this clause with HP’s response to the Special Terms and Conditions Indemnification, including the addition of the Limitation of Liability required by HP; and IP Indemnification in WSCA Terms and Conditions sub-section 12.

6.3.
Force Majeure

Response:

HP respectfully defers and replaces this clause with HP’s response to WSCA Terms and Conditions sub-section 9.

6.4.
Third Party Antitrust Violations

Response:

HP respectfully defers and replaces this clause with HP’s response to the WSCA Terms and Conditions, sub-section 31.

7.
WARRANTIES
7.2
Quality

7.3
Fitness

Response:

Regarding 7.2 and 7.3, HP respectfully defers and replaces the warranty clause with HP’s response to the Special Terms and Conditions, sub-section 3.11.

8.2.
Stop Work Order

Response:

HP respectfully modifies the first paragraph, first sentence of 8.2 to read:

The State may, at any time prior to the time of shipment of ordered Product, by written order…after the order is delivered to the Contractor.

8.4.
Nonconforming Tender

Response:

HP respectfully modifies this section, as follows:

8.4
Nonconforming Tender. Materials or services supplied under this Contract shall fully materially comply with the relevant terms of the Contract. The delivery of materials or services or a substantial portion of the materials or services that do not fully materially comply constitutes a breach of contract. On delivery of nonconforming materials or services, the State may after written notice to the designated representative of the Contractor that provides a reasonable period of time for Contractor to provide a cure of the non-compliance, terminate the Contract for default under applicable termination clauses in the Contract, exercise any of its rights and remedies under this Agreement the Uniform Commercial Code, or pursue any other right or remedy available to it.
8.5.
Right of Offset

Response:

HP respectfully requests removal of this requirement as it relates to the MPA, and may agree to include in the State of Arizona PA restricted to State agency purchases with the following modifications.

8.5
Right of Offset. The State shall be entitled to offset against any sums due the Contractor, any reasonable expenses or costs incurred by the State, or damages awarded to assessed by the State concerning the Contractor’s non-conforming and uncured performance or material breach of performance under failure to perform the Contract., including expenses, costs and damages described in the Uniform Terms and Conditions.
9.1.
Cancellation for Conflict of Interest

9.2
Gratuities

9.3.
Suspension or Debarment

Response:

HP agrees with including these clauses in the respective State of Arizona PA, given these are limited and pursuant to Arizona statute.

9.4.
Termination for Convenience

Response:

HP respectfully requests the below modifications, and agrees to include in the State of Arizona PA. HP agrees to the WSCA Terms and Conditions, sub-section 4, for inclusion in the MPA as modified by our response above.

9.4
Termination for Convenience. The State reserves the right to terminate the Contract, in whole or in part at any time, when in the best interests of the State without penalty or recourse. Upon receipt of the written notice, the Contractor shall stop all work, as directed in the notice, notify all subcontractors of the effective date of the termination and minimize all further costs to the State. In the event of termination under this paragraph, all documents, data and reports prepared by the Contractor under the Contract shall become the property of and be delivered to the State upon demand. The Contractor shall be entitled to receive just and equitable compensation for work in progress, work completed and materials accepted delivered before the effective date of the termination. The cost principles and procedures provided in A.A.C. R2-7-701 shall apply.  Contractor shall have the right to terminate for convenience in the event the MPA is terminated.  If the Contractor terminates the MPA for convenience, Contractor shall provide the State of Arizona the same notice period as given to the Lead State.
9.5.
Termination for Default

Response:

HP respectfully requests the below modifications and agrees to include in the State of Arizona PA. HP agrees to the WSCA Terms and Conditions, sub-section 8.4, for inclusion in the MPA as modified by our response above.

9.5
Termination for Default. In addition to the rights reserved in the contract, the State may terminate the Contract in whole or in part due to the failure of the Contractor to materially comply with any material term or condition of the Contract, to acquire and maintain all required insurance policies, bonds, licenses and permits, or to make satisfactory progress in performing the Contract. The Procurement Officer shall provide written notice of the termination and the reasons for it to the Contractor along with a reasonable period of time to provide a cure. 

Upon termination under this paragraph, all goods, deliverable materials, documents, data and reports first created prepared by the Contractor pursuant to performing under the Contract shall become the property of and be delivered to the State on upon demand and payment for same. 

The State may, upon termination of this a Purchase Order of this Contract for cause, procure, on terms and in the manner that it deems appropriate, materials or services to replace those in default under a Purchase Order to this Contract. The Contractor shall be liable to the State for any excess costs incurred by the State in procuring materials or services in substitution for those due from the Contractor to the extent that such excess costs do not exceed the limitation of liability in cases where indemnification liability does not apply and the State has first allowed the Contractor a reasonable opportunity to cure the default. 

9.6.
Continuation of Performance

10.
Contract Claims

11.
Arbitration 

Response:

HP agrees with including these clauses in the respective State of Arizona PA, given these are limited and pursuant to Arizona statute.

PARTICIPATING STATES TERMS AND CONDITIONS:
Participating Addendums—Multiple States

Response:

HP acknowledges the Letters of Intent for the following States represented in the RFP:  Alaska, Arizona, Colorado, Delaware, Hawaii, Louisiana, New Mexico, Montana, Nebraska, North Dakota, Ohio, Oregon, South Dakota, Utah, Vermont, and Washington. HP reserves the right to negotiate any alternate or additional terms and conditions within each Participating Addendum respective of and based on the final negotiated terms of the MPA between HP and the Lead State of Arizona. HP agrees to negotiate in good faith the terms and conditions in the individual PAs that do not modify the intent nor scope of the MPA, and are required by statute or purchasing regulations in the respective State PA. For purposes of this bid response, HP respectfully advises given our response which includes an alternative request for the Lead State to modify the MPA to allow for both SVAR and publisher direct (or through publisher reseller) we have not included an express exception to the additional terms and conditions inserted by the State of Vermont and Ohio in the RFP. Our intent and reservation is to negotiate appropriate alternative and/or additional terms or certifications for the individual PAs based on the final negotiated terms of the MPA between HP and the Lead State of Arizona.

EXCEPTIONS TO OTHER REQUIREMENTS IN THE SOLICITATION

Special Instructions 

5.5.
Offshore Performance of Work Prohibited 

Response:

HP does not anticipate providing services that require access to PII to fulfill its obligations under the contract. HP suggests that clauses specific to Arizona statute or procurement regulations, which do not apply to all non-resident Arizona Participating Addendums, be clearly segregated and identified as applicable to only Arizona purchases, or only included in the State of Arizona PA. HP states its compliance with sub-section 5.5 inclusive of the redlined modifications below.

5.5.
Offshore Performance of Work Prohibited.  Any services that are described in the specifications or scope of work that directly serve the State of Arizona or its clients and involve access to secure or sensitive data or personal client data (“PII”) shall be performed within the defined territories of the United States. Unless specifically stated otherwise in the specifications, this paragraph does not apply to indirect or 'overhead' services, redundant back-up services, support services, or services that are incidental to the performance of the contract. This provision applies to work performed by subcontractors at all tiers. Offerors shall declare all anticipated offshore services in the proposal.  In no event will the State or its clients grant access to Contractor to any secure or sensitive data or personal client data unless such access is declared and mutually agreed upon in the respective Order statement of work.
Offeror Questionnaire—Qualifications

2.
A contract requirement states that the Contractor must agree that there are no software publishers with whom they would refuse to do business if the Software Publisher is willing to do business with them.  Please affirm that you agree with this requirement or state your objection and provide an explanation for requesting a modification of this requirement, providing names of publishers your organization would not represent and the reasons why.

Response:

HP agrees to work with publishers to establish the required business relationships necessary to this support solicitation and the anticipated contract that will follow upon award with the following exceptions:

· HP, at its discretion, would like to respectfully decline working with any publishers that may not meet acceptable standards of business conduct.

· HP, at its discretion, as a publisher would like to respectfully decline working with any tier one publisher that is considered a direct competitor to HP unless there mutual agreement between HP and that publisher to conduct business.

· HP reserves the right to select and determine what software publishers it will do business with. This objection is taken on the basis that not all software publishers meet our business or quality requirements or objectives, and such agreements are subject to separate reseller agreements that meet our separate mutual interests.

Upon award, HP in ‘good faith’ will work to obtain the required resale authorization from publishers listed in this solicitation (where no agreement exists today) or for any publishers added later at the request of the State or any of the authorized purchasing entities.
Uniform Instructions
1.
Definition of Terms, “Contract”

Response:

HP reserves commenting on what constitutes the Contract documents until a better understanding of the contract documents are defined and agreed upon during contract negotiations. It is expected that later dated documents shall control for purposes of interpretation of conflicting terms.
3.4.
Exceptions to Terms and Conditions

Response:

HP has included this exception listing to identify variances or alternates to the terms and conditions of the solicitation document. We respectfully require that our standard Software License and Support Terms be included in the awarded MPA and PAs, to define license usage and support terms. These documents are included with our response as Exceptions-HP Attachment 1and Exceptions-HP-Attachment 2.
3.15
Federal Immigration and Nationality Act

Response:

HP respectfully requests the modifications represented below, affirming HP’s compliance with federal and state immigration laws. HP reserves the right to review any additional imposed local regulations on a case-by-case basis.

3.15
Federal Immigration and Nationality Act. The contractor shall comply with all applicable federal, and state and local immigration laws and regulations relating to the immigration status of their employees during the term of the contract. Further, the contractor shall flow down this requirement to all subcontractors utilized during the term of the contract. The State shall retain the right to perform random audits of contractor and subcontractor records or to inspect papers of any employee thereof to ensure compliance. Should the State determine that the contractor and/or any subcontractors be found noncompliant, the State may pursue all remedies allowed by law, including, but not limited to; suspension of work, termination of the contract for default and suspension and/or debarment of the contractor.

3.16
Offshore Performance of Work Prohibited.

Response:

HP does not anticipate providing services that require access to PII to fulfill its obligations under the contract. HP suggests that clauses specific to Arizona statute or procurement regulations, which do not apply to all non-resident Arizona Participating Addendums, be clearly segregated and identified as applicable to only Arizona purchases, or only included in the State of Arizona PA. HP states its compliance with sub-section 3.16 inclusive of the redlined modifications below.

3.16
Offshore Performance of Work Prohibited.  Any services that are described in the specifications or scope of work that directly serve the State of Arizona or its clients and involve access to secure or sensitive data or personal client data (“PII”) shall be performed within the defined territories of the United States. Unless specifically stated otherwise in the specifications, this paragraph does not apply to indirect or 'overhead' services, redundant back-up services, support services, or services that are incidental to the performance of the contract.  This provision applies to work performed by subcontractors at all tiers.  Offerors shall declare all anticipated offshore services in the proposal.  In no event will the State or its clients grant access to Contractor to any PII unless such access is declared and mutually agreed upon in the respective Order statement of work.

4.4
Non-collusion, Employment, and Services (Certification)

Response:

HP has included the required Offer and Acceptance Form and confirms its compliance with 4.4.(i). HP advises, in regards to (ii) that HP complies with applicable federal and state non-discrimination employment laws. HP respectfully reserves the right to review and advise its compliance or non-compliance with local laws and regulations that may be imposed on a per order basis.

4.4
Non-collusion, Employment, and Services (Certification).  By signing the Offer and Acceptance Form or other official contract form, the Offeror certifies that (i) the Offeror did not engage in collusion or other anti-competitive practices in connection with the preparation or submission of its Offer; and (ii) the Offeror does not discriminate against any employee or applicant for employment or person to whom it provides services because of race, color, religion, sex, national origin, or disability, and that it complies with all applicable Federal, state and local laws and executive orders regarding employment.
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