[image: image1.png]


[image: image2.png]


[image: image3.jpg]


[image: image4.png]




	
	Offeror - Exceptions 
	STATE OF ARIZONA

	
	
	Agency:     Arizona Dept. of Administration

                   State Procurement Office (ADOA/SPO)

	
	
	Customer:  WSCA participating states; AZ Statewide

                   (state agencies & cooperative partners)

	Description:  WSCA Software Value-Added Reseller 
	



Please indicate as appropriate:
OFFEROR:

(  
TAKES NO EXCEPTIONS TO THE REQUIREMENTS OF THE SOLICITATION

(
TAKES EXCEPTIONS TO THE STATEMENT OF WORK OF THE SOLICITATION

Please insert language; identify section, clause number (where applicable) and exception(s).

4.5.1  Excluded Software Publishers.  The Reseller must agree that there are no software publishers with whom they will refuse to do business if the Software Publisher is willing to do business with them.  Resellers shall advise the Procurement Officer or designee of any Excluded Software Publishers and provide explanations for the non-representation.

Response:

List only the sw vars we will represent on this contract (specified on the spreadsheet filled out).

4.5.2 - Expanded Representation.  The Reseller is expected to continue to work towards reseller certifications with publishers not currently represented, particularly with those publishers whose sales volume merit classification into the itemized publisher lines.  Similarly, Reseller is expected to continue to work towards a higher certification level with current publishers.  If the Reseller’s certification or reseller status is reestablished at a higher level, the Reseller is required to notify the MPA and individual PA Procurement Officers in writing explaining the change and any impact on their costs to obtain the product or services they may provide.

Response:

Same as above...we're only going to represent those specified.

The reasoning is those are the technologies we have skills in.

5 -  GENERAL REQUIREMENTS – Services

In addition to the services directly associated with the receipt of product under this Scope, the Reseller will provide services related to the selection, purchase and management of distributed software.  These services include, but are not limited to, development and maintenance of participating state websites, price quotes, license tracking and management, volume license agreements, software installation/ de-installation/ implementation assistance, software advisement, training, and software maintenance and support.  The Reseller is expected to support the Participating Entities in getting best value from software decisions, providing information and advice regarding software and representing the State’s interests in negotiating with software publishers.  

Response:

License tracking will be provided by the publisher not by Sirius.

For IBM software PE's will be able to log onto the IBM Passport Advantage site for the PE and see what has been purchased.  Sirius will perform an IBM license review at most once per year for each PE to rationalize what IBM software is installed vs what software IBM has entitled the PE to use.

6.1.2  Online Catalog.   The website will provide contract and ordering information to include, at a minimum:  publishers, product names, standard product pricing, and product descriptions (photos optional or links to access product literature).  Non-authorized products or groups of products shall either not be viewable on the website or shall be clearly marked as excluded products.  Regardless of the number and types of links to the Reseller’s electronic catalog, the Reseller shall ensure that all eligible agencies purchasing under one PA are accessing the same current base version of the product catalog.   Online information must include purchases of Volume or Enterprise License Agreement software as well as individual COTS software licenses

Response:

The Sirius supplied website will provide links to the appropriate IBM web site for PE's to search the product catalog and see what software IBM has them entitled to.  Sirius will not be recreating a publishers online catalog or maintaining a separate listing of what the PE is entitled to.

6.1.2.2  Online Product Quotes.  Product price displayed online is a ‘not-to-exceed’ product price quote based on contract rate and real time Reseller Cost.  For high dollar purchases, or quantity purchases, Authorized Purchaser should request a quote by contacting Reseller representative off-line.  The online pricing should allow for overrides when a quote with a negotiated better price has been offered and is being placed online. Website should have capability to track all quotes by Authorized Purchaser and be easily accessible for viewing by quote number.   Website shall include a shopping cart feature that allows Authorized Purchasers to provide shipping instructions.  Authorized purchasers can place orders on the web either via credit card or purchase order.  Specifics regarding an individual state’s requirements for placing an order may be included in that State’s PA.  
Response:

PE will not be able to purchase publisher software online.  It must be purchased via PO or signed Sirius Purchase Authorization in order to gain access to negotiated volume license agreements.

 6.2.4  Guaranteed 30 Day Quote.  Reseller is required to honor all quotes for 30 calendar days.  If it is known that a price increase will occur during the 30 calendar days following the quote, the Reseller may provide two quotes, based upon the date that the order is received.
Response:

There will be some cases where the publisher will provide for extra aggressive pricing on quote to meet their own objectives.  This may require some quotes to expire in less than the requested 30 days.  Quote expiry dates will be specified on all quotes.

 6.3  License Tracking and Management.  Reseller must have in place a product license inventory and asset management system, which will include an accurate inventory record of product licenses purchased under this Contract.  Reseller must also have the capability of keeping track of maintenance renewal and other significant due dates.  At a minimum, this system must be able to provide this information by Participating Entity.  Reseller shall work with Participating Entity, publishers, previous and subsequent contract software resellers, and hardware computer contractors to ensure the most comprehensive record of licenses is created, maintained, and the information transferrable.  States may choose to award multiple PA’s under this Agreement.  Details on how licenses are to be tracked and managed under multiple awards will be determined by that awarding State.
Response:

Sirius leverages IBM's PPA online site to track PE license entitlements and procurements.  Sirius leverages monthly reports from the distributor to notify PE of upcoming renewal anniversary dates.

6.5   Software Installation/Implementation Assistance.  Reseller shall provide, at no additional cost, assistance or advice in basic installation or implementation of COTS software.  
Response:

Software implementation assistance costs will be quoted upon request.  Depending upon scope, they are not always free.

6.14.2  Online reports - The Software Reseller shall be able to provide online, real time, reporting capabilities through the Internet using established state website.   These reports may include Back Order or Current Order Status reports. In addition, the system shall be able to provide the ability for the user agency to create custom reports. The requesting Participating Entity shall be able to select specific fields and create a necessary report for their specific needs. Data Fields shall include, but not be limited to, purchasing entity, Purchase Order Number, Order date, Invoice date, Publisher, Publisher Part Number, Software Reseller’s Part Number, Description, Quantity Shipped, Unit actual price, Extended Price, Sales Tax and order total. Reports shall be able to be shown online as well as emailed to the requesting Participating Entity, if requested. Examples of Reseller’s standard and online reports shall be submitted with the offer.

Response:

Sirius will not be providing these detailed reports online free of charge.  They can be supplied electronically no more often than quarterly per PE free of charge.  Should anything more than this be required, Sirius will provide a cost per the PE's request.

( 
TAKES EXCEPTIONS TO THE FOLLOWING TERM(S) AND CONDITION(S) OF THE SOLICITATION

Please insert language; identify section, clause number (where applicable) and exception(s).

Uniform Terms and Conditions

3. Contract Administration and Operation

3.8

Ownership of Intellectual Property. Any and all intellectual property, including but not limited to copyright, invention, trademark, trade name, service mark, and/or trade secrets created or conceived pursuant to or as a result of this contract and any related subcontract (“Intellectual Property”), shall be work made for hire and the State shall be considered the creator of such Intellectual Property. The agency, department, division, board or commission of the State of Arizona requesting the issuance of this contract shall own (for and on behalf of the State) the entire right, title and interest to the Intellectual Property throughout the world. Contractor shall notify the State, within thirty (30) days, of the creation of any Intellectual Property by it or its subcontractor(s). Contractor, on behalf of itself and any subcontractor (s), agrees to execute any and all document(s) necessary to assure ownership of the Intellectual Property vests in the State and shall take no affirmative actions that might have the effect of vesting all or part of the Intellectual Property in any entity other than the State. The Intellectual Property shall not be disclosed by contractor or its subcontractor(s) to any entity not the State without the express written authorization of the agency, department, division, board or commission of the State of Arizona requesting the issuance of this contract.

Response:

There should be carve outs for Sirius existing technology and third party technology that is incorporated into the end product, and we should clarify what the ownership vs. licensing rights are in each case.

1. Cost and Payments

4.1

Payments. Payments shall comply with the requirements of A.R.S. Titles 35 and 41, Net 30 days. Upon receipt and acceptance of goods or services, the Contractor shall submit a complete and accurate invoice for payment from the State within thirty (30) days.
Response:

Standard payment terms from Sirius are Net 30 days from the invoice date, with the invoice being issued upon shipment of goods or completion of the services, as applicable.

6. Risk and Liability

6.1

Risk of Loss. The Contractor shall bear all loss of conforming material covered under this Contract until received by authorized personnel at the location designated in the purchase order or Contract. Mere receipt does not constitute final acceptance. The risk of loss for nonconforming materials shall remain with the Contractor regardless of receipt.
Response:

Risk of loss for all products shall pass from Sirius to the State upon delivery at the designated location; provided, however, that in the case of nonconforming materials, the State shall only be liable for damages caused by its negligence or willful misconduct.

6.2

6.2.1 Indemnification – Contractor/Vendor Indemnification (Not Public Agency). The parties to this contract agree that the State of Arizona, its’ departments, agencies, boards and commissions shall be indemnified and held harmless by the contractor for the vicarious liability of the State as a result of entering into this contract. However, the parties further agree that the State of Arizona, its departments, agencies, boards and commissions shall be responsible for its own negligence. Each party to this contract is responsible for its own negligence. 

6.2.2 Indemnification – Public Agency Language Only. Each party (as 'indemnitor') agrees to indemnify, defend, and hold harmless the other party (as 'indemnitee') from and against any and all claims, losses, liability, costs, or expenses (including reasonable attorney's fees) (hereinafter collectively referred to as 'claims') arising out of bodily injury of any person (including death) or property damage but only to the extent that such claims which result in vicarious/derivative liability to the indemnitee, are caused by the act, omission, negligence, misconduct, or other fault of the indemnitor, its officers, officials, agents, employees, or volunteers." 

6.2.3 Indemnification - Patent and Copyright. The Contractor shall indemnify and hold harmless the State against any liability, including costs and expenses, for infringement of any patent, trademark or copyright arising out of Contract performance or use by the State of materials furnished or work performed under this Contract. The State shall reasonably notify the Contractor of any claim for which it may be liable under this paragraph. If the contractor is insured pursuant to A.R.S. § 41-621 and § 35-154, this section shall not apply.
Response:

6.2.1
Subject to applicable provisions of state law and the limitations of liability in the agreement, each party should be fully liable for its own negligence and willful misconduct. 

THERE SHOULD ALSO BE AN EXPLICIT LIMITATION OF LIABILITY PROVISION ADDED TO THIS AGREEMENT.

6.2.3
Sirius will agree to provide a limited infringement indemnification specifically with respect to any Intellectual Property created by Sirius for the State as a result of services being performed by Sirius, but we cannot provide indemnification for products and/or materials not manufactured or created by Sirius.

7. Warranties

7.2

7.2 Quality. Unless otherwise modified elsewhere in these terms and conditions, the Contractor warrants that, for one year after acceptance by the State of the materials, they shall be: (a) of a quality to pass without objection in the trade under the Contract description; (b) fit for the intended purposes for which the materials are used; (c) within the variations permitted by the Contract and are of even kind, quantity, and quality within each unit and among all units; (d) adequately contained, packaged and marked as the Contract may require; and (e) conform to the written promises or affirmations of fact made by the Contractor.

Response:

The State will be entitled to any applicable warranties for materials (whether direct from the manufacturer/licensor or as passed through from Sirius) in accordance with the processes and procedures of the applicable manufacturer/licensor, but Sirius cannot provide any specific warranties (express or implied) concerning the materials.
7.3

Fitness. The Contractor warrants that any material supplied to the State shall fully conform to all requirements of the Contract and all representations of the Contractor, and shall be fit for all purposes and uses required by the Contract.
Response:

As before, Sirius cannot provide any specific warranties (including fitness for all purposes) concerning the materials

8.5

Right of Offset. The State shall be entitled to offset against any sums due the Contractor, any expenses or costs incurred by the State, or damages assessed by the State concerning the Contractor’s non-conforming performance or failure to perform the Contract, including expenses, costs and damages described in the Uniform Terms and Conditions.
Response:

The right of offset should be limited to damages that are actually awarded the State due to breach or other performance failure by Sirius.

Special Terms and Conditions

3.  Contract Administration

1.11 – Warranties

Warranties.  The Contractor warrants that, per the period of time established in the Standard Publisher’s Warranty, the materials shall be:  (a) of a quality to pass without objection in the trade under the Contract description; (b) fit for the intended purposes for which the materials are used; (c) within the variations permitted by the Contract and are of even kind, quantity, and quality within each unit and among all units; (d) adequately contained, packaged and marked as the Contract may require; and (e) conform to the written promises or affirmations of fact made by the Contractor.
Response:

6.
RISK AND LIABILITY

INDEMNIFICATION:

The Contractor shall defend, indemnify and hold harmless WSCA, the Lead State, and Participating Entities along with their officers, agencies, and employees as well as any person or entity for which they may be liable from and against claims, damages or causes of action including reasonable attorneys’ fees and related costs for any death, injury, or damage to property arising from act(s), error(s), or omission(s) of the Contractor, its employees or subcontractors or volunteers, at any tier, relating to the performance under the Master Agreement. This section is not subject to any limitations of liability in the Master Agreement or in any other document executed in conjunction with this Master Agreement.

Response:

Subject to applicable provisions of state law and the limitations of liability in the agreement, each party should be fully liable for its own negligence and willful misconduct. 

THERE SHOULD ALSO BE AN EXPLICIT LIMITATION OF LIABILITY PROVISION ADDED TO THIS AGREEMENT

WSCA Terms and Conditions

11. INDEMNIFICATION  The Contractor shall defend, indemnify and hold harmless WSCA, the Lead State and Participating Entities along with their officers, agencies, and employees as well as any person or entity for which they may be liable from and against claims, damages or causes of action including reasonable attorneys’ fees and related costs for any death, injury, or damage to property arising from act(s), error(s), or omission(s) of the Contractor, its employees or subcontractors or volunteers, at any tier, relating to the performance under the Master Agreement.  This section is not subject to any limitations of liability in this Master Agreement or in any other document executed in conjunction with this Master Agreement

Response:

Subject to applicable provisions of state law and the limitations of liability in the agreement, each party should be fully liable for its own negligence and willful misconduct. 

THERE SHOULD ALSO BE AN EXPLICIT LIMITATION OF LIABILITY PROVISION ADDED TO THIS AGREEMENT.


12. INDEMNIFICATION – INTELLECTUAL PROPERTY  The Contractor shall defend, indemnify and hold harmless WSCA, the Lead State and Participating Entities along with their officers, agencies, and employees as well as any person or entity for which they may be liable ("Indemnified Party") from and against claims, damages or causes of action including reasonable attorneys’ fees and related costs arising out of the claim that the Product or its use, infringes Intellectual Property rights ("Intellectual Property Claim"). The Contractor’s obligations under this section shall not extend to any combination of the Product with any other product, system or method, unless:
(1) the Product, system or method is:
(a) provided by the Contractor or the Contractor’s subsidiaries or affiliates;
(b) specified by the Contractor to work with the Product; or
(c) reasonably required, in order to use the Product in its intended manner, and the infringement could not have been avoided by substituting another reasonably available product, system or method capable of performing the same function; or
(2) it would be reasonably expected to use the Product in combination with such product, system or method.


The Indemnified Party shall notify the Contractor within a reasonable time after receiving notice of an Intellectual Property Claim.  Even if the Indemnified Party fails to provide reasonable notice, the Contractor shall not be relieved from its obligations unless the Contractor can demonstrate that it was prejudiced in defending the Intellectual Property Claim resulting in increased expenses or loss to the Contractor.  If the Contractor promptly and reasonably investigates and defends any Intellectual Property Claim, it shall have control over the defense and settlement of it.  However, the Indemnified Party must consent in writing for any money damages or obligations for which it may be responsible. The Indemnified Party shall furnish, at the Contractor’s reasonable request and expense, information and assistance necessary for such defense. If the Contractor fails to vigorously pursue the defense or settlement of the Intellectual Property Claim, the Indemnified Party may assume the defense or settlement of it and the Contractor shall be liable for all costs and expenses, including reasonable attorneys’ fees and related costs, incurred by the Indemnified Party in the pursuit of the Intellectual Property Claim. This section is not subject to any limitations of liability in this Master Agreement or in any other document executed in conjunction with this Master Agreement.

Response:

Because Sirius is not the manufacturer/licensor of the Products, Sirius cannot provide any direct infringement indemnification with respect to such Products.  As the lawful/authorized reseller of third-party Product(s) being delivered hereunder, Sirius will pass through any warranties, representations, or other Product protections, including indemnification, defense and hold harmless agreements that Sirius receives from the manufacturer, and will work with WSCA, the Lead State, etc. to resolve any Product issues with the manufacturer, including claims of infringement of any patent or other intellectual property rights.

17. LICENSE OF PRE-EXISTING INTELLECTUAL PROPERTY  Contractor grants to the Participating Entity a nonexclusive, perpetual, royalty-free, irrevocable, unlimited license to publish, translate, reproduce, modify, deliver, perform, display, and dispose of the Intellectual Property, and its derivatives, used or delivered under this Master Agreement, but not created under it (“Pre-existing Intellectual Property”). The license shall be subject to any third party rights in the Pre-existing Intellectual Property. Contractor shall obtain, at its own expense, on behalf of the Participating Entity, written consent of the owner for the licensed Pre-existing Intellectual Property.

Response:

The rights to any Sirius-owned existing technology and/or any third party technology may differ from transaction to transaction.  As such, the type, extent, restrictions, etc. of licensing for such pre-existing technology should be addressed on a transaction by transaction basis.

26. STANDARD OF PERFORMANCE AND ACCEPTANCE  The Standard of Performance applies to all Product(s) purchased under this Master Agreement, including any additional, replacement, or substitute Product(s) and any Product(s) which are modified by or with the written approval of Contractor after Acceptance by the Participating Entity.  The Acceptance Testing period shall be thirty (30) calendar days after delivery or other time period as may be mutually agreed to and included in the Purchase Order, identified in the solicitation or the Participating Addendum, starting from the day after the Product is installed and Contractor certifies that the Product is ready for Acceptance Testing.  If the Product does not meet the Standard of Performance during the initial period of Acceptance Testing, Participating Entity may, at its discretion, continue Acceptance Testing on a day-to-day basis until the Standard of Performance is met. Upon receiving notification of rejection, the Contractor will have fifteen (15) calendar days to cure the Standard of Performance issue(s). If after the cure period, the Product still has not met the Standard of Performance Participating Entity may, at its option: (1) declare Contractor to be in breach and terminate the Order; (2) demand replacement Product from Contractor at no additional cost to Participating Entity; or, (3) continue the cure period for an additional time period agreed upon by the Participating Entity and the Contractor. Contractor shall pay all costs related to the preparation and shipping of Product returned pursuant to the section. No Product shall be accepted and no charges shall be paid until the Standard of Performance is met.  The warranty period will begin upon Acceptance.
Response:

All rules for testing, acceptance, rejection, return, etc. of Products are established by the applicable manufacturer/licensor of such Products. Sirius will pass through such rules, but cannot commit to specific requirements concerning such Products.

27. SYSTEM FAILURE OR DAMAGE  In the event of system failure or damage caused by the Contractor or its Product, the Contractor agrees to use its best efforts to restore or assist as necessary to facilitate or help the User in obtaining assistance from the product Publisher in restoring the system to operational capacity.  

Response:

Sirius will agree to use commercially reasonable efforts to restore or assist in restoring the system to the extent any such failure or damage is directly caused by the negligence or willful misconduct of Sirius.

28. TITLE OF PRODUCT  Upon Acceptance by the Participating Entity, Contractor shall convey to Participating Entity title to the Product free and clear of all liens, encumbrances, or other security interests. Transfer of title to the Product shall include an irrevocable and perpetual license to use the Embedded Software in the Product. If Participating Entity subsequently transfers title of the Product to another entity, Participating Entity shall have the right to transfer the license to use the Embedded Software with the transfer of Product title.  A subsequent transfer of this software license shall be at no additional cost or charge to either Participating Entity or Participating Entity’s transferee.

Response:

Title to any Product shall pass upon full payment for such Product. The rights to transfer title (and any license) shall be subject to the rules and procedures of the applicable manufacturer/licensor.

30. WARRANTY  The Contractor warrants for a the period established per the publisher’s standard warranty of one year from the date of Acceptance that: (a) the Product performs according to all specific claims that the Contractor made in its response to the solicitation, (b) the Product is suitable for the ordinary purposes for which such Product is used, (c) the Product is suitable for any special purposes identified in the solicitation or for which the Participating Entity has relied on the Contractor’s skill or judgment, (d) the Product is designed and manufactured in a commercially reasonable manner, and (e) the Product is free of defects.  Upon breach of the warranty, the Contractor will repair or replace (at no charge to the Participating Entity) the Product whose nonconformance is discovered and made known to the Contractor.  If the repaired and/or replaced Product proves to be inadequate, or fails of its essential purpose, the Contractor will refund the full amount of any payments that have been made. The rights and remedies of the parties under this warranty are in addition to any other rights and remedies of the parties provided by law or equity, including, without limitation, actual damages, and, as applicable and awarded under the law, to a prevailing party, reasonable attorneys’ fees and costs. 

Response:

The State will be entitled to any applicable warranties for Products (whether direct from the manufacturer/licensor or as passed through from Sirius) in accordance with the processes and procedures of the applicable manufacturer/licensor, but Sirius cannot provide any specific warranties (express or implied) concerning the Products.

Participating State(s)’ [Identify each] Terms and Conditions

None

(  
TAKES THE FOLLOWING EXCEPTIONS TO OTHER REQUIREMENTS OF THE SOLICITATION:

Please insert language; identify section, clause number (where applicable) and exception(s).
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